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Charging Fees for Services Provided by P&As
Information & Options


Income diversification is becoming more and more necessary for the P&A Network, and many P&As are looking at all viable options to raise needed revenue.  Charging fees for services and products is one method of generating additional revenue for P&As.  


Before Developing Fee-Based Services:

When developing a Fee-Based program, you must have the buy-in of stakeholders and staff, so it is important to include them in conversations early.  Doing this will make implementation easier, and will ensure it is carried out evenly so that clients are not asked arbitrarily to pay for services.  When planning these types of programs, it will be important to determine the circumstances in which fees will be requested.  You will have to determine if fees will always be requested, or if only in special circumstances, and if so, what those special circumstances are.

Board Governance:  The Governing body of your organization should understand and endorse the proposed project.  They should understand it as a necessary addition to the fiscal health of the P&A, and that is does not supplant their responsibility to bring in needed resources for the organization.  They should also be able to explain the practice to members of the community and get buy-in and support if needed.

Staff Buy-In:  Similarly, the staff of the P&A must also understand the need for Fee-Based services.  Systems will need to be set up so that all staff can participate in implementing it.  If only some of the staff are doing it, then it will not be successful, and could open the P&A up to the impression that there is a bias in determining who is being asked to pay for services.




Possible Fee-Based Services:

Legal Services—Charging the Client:  Creating a fee structure for direct legal services and short-term assistance could become an important way the P&A generates needed revenue to support your work.  Any fees charged to the client should be determined in advance and included in the retainer agreement.  The following are just some of ways the P&A can charge clients for the services they receive:
· Contingency Fees:  When seeking a cash settlement for your clients, the P&A could set up a contingency agreement where the award—should the case be successful—would be split with the client.  Typically, there is no payment for services if there is no award.
· Flat Rate Services:  Services that are discrete—like assistance with writing a redress letter—can be assessed a flat fee.  That way the client will know in advance what the full cost will be.
· “Low-Bono” or Low Cost Services:  P&As can set an hourly rate for legal services that is below market rate.  The fees can vary, but it is important that they be based on a predetermined standard.
· Sliding Scale:  If a standard fee is not wanted, then a sliding scale can be developed.  Some organizations provide the client the scale and let them choose what they can afford to pay, others determine a standard formula based on income or another determining factor.

Publications:  P&As could develop “do-it-yourself” issue-specific manuals covering common administrative matters that do not require the assistance of an attorney.  Manuals could be sold online through the website or by calling the P&A.  Similarly, manuals could be developed for service providers and schools, for example, which would help them remain in compliance.  In these cases, the manuals could be paired with fee-based trainings.

Trainings & Speaking Fees:  P&As could charge fees for training conducted for Law Firms (with or without CLE accreditation), nonprofit organizations, colleges and universities, and corporations.  P&As could also require or at least request speaking fees when staff attend events as a guest speaker.


Related Income Generators—Fees & Awards:

Attorneys’ Fees:  Many P&As already seek attorneys’ fees.  These fees are less onerous to seek because they do not take money from the clients.  When seeking these fees, it is important to determine if your state allows you to charge fair market value of services provided or actual costs.  If you can only charge actual costs, then it is important to include all direct and indirect costs of providing those legal services.  Additionally, when co-counseling with a law firm, P&As should ask if they would donate their attorneys’ fees back to the P&A—this is a very common practice and most law firms are accustomed to being asked.  If the firm will not give all of their fees to the P&A, negotiate a split that they are comfortable with.   

Cy Pres:  Courts use Cy Pres to award residual/unclaimed funds from class action lawsuits and other court actions to nonprofit and legal services organizations.  Many times, these awards are distributed to legal services provider organizations well-known to the courts.  Since it is often difficult to know when Cy Pres awards will become available, it is important to develop and proactive strategy for 

Filing & Other Court Fees:  In many states, fines, fees, and surcharges are set aside to be distributed to legal services organizations.  The rules about how the fees are collected and how they are disbursed vary from state to state and are sometimes dealt with through a legislative rather than administrative process.  P&As should look into how their state deals with Filling Fees and how disbursement is determined so that they can possibly receive a portion of the disbursement.  If no such structure exists in your state, the P&A could reach out to the State Bar and advocate they take on the task as way to fund access to justice.

Punitive Damages:  There are a handful of states that have statutes that direct a portion of punitive damages awards away from the plaintiff.  Most states have no prohibition on splitting punitive damages as part of the retainer agreement.  When P&As have cases that may rise to the level of seeking punitive damages for their clients, find out if a portion of those damages could go to the benefit of the P&A.  


You Can Ask:

Pay it Forward:  At the close of a case, provide client with a final “invoice” showing what the cost of the legal services provided would have cost them had they not come to the P&A.  This invoice can either have a statement included or an accompanying document telling the client that if they were able to pay for any portion of the P&A’s costs of fighting their case, they would be helping provide similar support to the next person needing help by the P&A. 

Soliciting Contributions:  Your clients know best the importance of the work you do.  Add them to your mailing list and email list.  You may also consider adding a “soft pitch” and reply device in the close-out letter or other follow-up communications you have with clients soon after the client relationship is closed.


Considerations when Developing Fee-Based Services:

Care must be taken to adequately research the rules in your state about the various options listed below before moving forward.  Similarly, other logistical considerations must also be addressed before implementing fee-based services.  
	
Insurance:  P&As may have to notify their malpractice insurance provider to let them know that they will be taking fees for legal services they are providing.  This may increase premiums for the P&A.

Interest on Lawyers Trust Account:  The P&A might have to set up an Interest on Lawyers Trust Account (IOLTA)—a mandatory separate IOLTA approved bank account—to hold client funds on a short-term basis.  Client funds include refundable retainers, advances for costs and expenses, and settlements that include attorneys’ or contingency fees.  Interest that is accrued on balances cannot benefit the lawyer or, in many cases, the client.  P&As should contact their state IOLTA program for specific instructions on how to implement and administer IOLTA.

Program Income:  If the services provided to clients are charged to a grant, then in most cases, the fees collected from the client should be treated as program income and restricted.  P&As should carefully look at the Terms and Conditions of each grant to ensure they track program income appropriately.

Unrelated Business Income Tax:  Incurring Unrelated Business Income Tax (UBIT) on fees generated should not be an issue for the P&As because providing legal services should be part of the organization’s mission.  Issues with UBIT can arise, however, when the organization’s charter says it will provide “free” legal services.  In this case, UBIT may apply. 




900 SECOND STREET NE, SUITE 211      WASHINGTON, DC  20002-3560
TEL:  (202) 408-9514      FAX:  (202) 408-9520      TTY:  (202) 408-9521      E-MAIL:  INFO@NDRN.ORG WWW.NDRN.ORG   
4

image1.jpeg
NATIONAL

DISABILITY RIGHTS

NETWORK

Protection & Advocacy for Individuals with Disabilities





